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exception of the protection of undisclosed information and layout- designs (topographies)

_@" integrated circuits.

I 3. Where a traveller's personal baggage
| the limits of the dutyv-free allov
g goods are part of comim
. of such goods outside the scope

ARTICLE 2.76: APPLICATION BY RIGHT HOLDEL
[ Each Party shall provide procedures for—impert—expert FOptionLS——and—in-
trangit 1-shipments-by which nghi request the competent authorities to suspend the

release” of goods suspected G minngmng @ intellectual property right, suspeeted-counterfeit
trademarl—goods -or—eortusinely smna rademark—pgoods. -and—suspected—pirated—copyright

- . : H
goaads -into free circulation

2. The competent authorities shall require a right holder requesting the procedures
described in paragraph |1 to provide adequate evidence 1o satisfy themselves that, under the laws

of that country”, there 18 prima facie an ininngement of the right holder's intellectual property

right and to supply sufficient information that m
holdet's knowledge to make the suspected infringing goods reasonably recognizable by the
sustoms authorities. The requirement to provide sufficient information shall not unreasonably

deter recourse to the procedures described in paragraph |

ay reasonably be expected to be within the right

3 _Bach Party shall permit right holders to supply the competent authorities

For purposes of this Scction, in-transit goods means goods under "Customs transit and goods “transhipped," as
defined in the Diternational Convention on the Simplification and Harmonization of Cusioms Py ocedures (Kyoto
Convention).

5 . ; , " , :
For purposes of this Section, where the competent authorities suspend the release of suspected counterfeit [Cption

J: or confusingly similar] trademark or pirated copyright poods, the autherities shall not permit the goods fo be

released inte free circulation, exported, or subject to other customs procedures, except in exceptional circumstances.

® For purposes of this Section, counterfeit trademark goods means any goods, including packaging, bearing
without authorization a trademark that is identical 1o the trademark validly registered in respect of such goods, or
thiat cannot be distinguished in its essential aspects from such a trademark, and that thereby infringes the rights of
th:-.awnirsﬂh'e trademark in question under the law of the country in which the procedures set out in this Section
are invoked.

TFar.purpmcs of this Seetion, pirated copyright goods means any goods that are copies miade without the consent
of the right helder or person duly authorized by the right holder in the country of production and that are made
diregtly or indirectly from an article where the making of that copy would have constituled an infringement of a
capyright or 8 related right under the law of the country in which the procedures set out in this Section are invoked.

'.fl}eﬁn'itl.m of “country"]
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X security or equivalent assurance sufficient to protect the defendant and the competent authorities
and to prevent abuse. Each Party shall provide that such security or equivalent assurance shall
not unreasonably deter recourse to these procedures. Each Party may provide that such security
may be in the form of a bond ¢ : d the defendant harmless from any loss c;r
damage resulting from any suspen release of the goods in the event the competent

| authorities determine that the good o e intellectual property rights covered by this

e

Sem-iﬁn.iﬁﬁw{ﬂga:—iﬁ COTHUSTRES } -1'u'c:t!r.‘i—"ﬁh'}-'i'r:; A 2 W
No Party may permit a defendant to post a bond or other security to obtain pnss:a::s:igm of
suspected counterfeit or confusingly similar rademark goods or suspected pirated copyright
goods.

ARTICLE 2.10: DISCLOSURE OF IN

With a view to establishing
under national law and in acc
commercial and industrial se

tual property right has been infringed
isions on the protection of personal data,
administrative confidentiality, the
goods. shall inform the right holder of the names
rier, or consignee, and provide to the right holder

is. and, if known. the country of origin and

| ARTICLE 2.119: DETERMINATION AS TO INFRINGEMENT

1 Each Party shall provide a procedure by which competent authorities will determine,
within a reasonable period of time after the initiation of the procedures described under Article
2.67 or 2.78, whether the suspected infringing goods infringe an intellectual property right.

ARTICLE 2.124: REMEDIES
1 Each Party shall authorize its competent authorities to impose penalties in

connection with the importation and exportation of goods following a determination under
Article 2.118 that the goods are inﬁ'inging.g

2 Each Party shall provide that goods that have been forfeited as inﬂ'irgging
following a determination under Article 2.119 shall be destroyed, except in exceptional
eircumstances.

% No Party may authorize the competent authorities to permit forfeited infringing
2 - goods to be released into free circulation, exported, or subject to other customs Pmce‘f}““"s'
"~ except in exceptional circumstances. In regard to counterfeit trademark goods, the simple
| removal of the trademark unlawfully affixed shall not be sufficient, [Optien—ts-other than in

- ¥ Negotiator's Note: Subject to negotiation of general provision on deterrent penalties.
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I Section 3: Criminal Enforcement

11 [To be completed)

i purposes of this Article, “days™ shall mean “buginess days.”
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¢ mtkw (“Inst;tutrena! Arran gements“), such as, inter aha,
alual d:mmuimem‘ and accession, as well as the various

. _’ﬂ'lm In giving consideration to how these issues could be addressed,
WWG 4 non-paper outlining the various options that negotiating

nts for Parties
_-I:_-_ | .miw
# To facilitate communications between Parties on ACTA matters,
";E_;- It is recommended that each Party designate contact point(s), which will identify the

~ office or official responsible for the matter and assist, as necessary, in facilitating
communications with other Parties,

& a forum for the administration of various governance issues under the
Funetions of the Council could include:

/ CTA implementation (and also considering amendments,
eta mmdl modifications);

mpenﬂhﬂﬁﬁes to ad hoe warkms Lroups;
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Without prejudice

ansisting with resolving any disputes that may arise regarding the
interpretation of application of ACTA;

() ensuring that ACTA avoids duplication of other international efforts
regarding I enforcement

(¢) ‘secking ipul romy non governmental persons or groups, particularly with
respect 1o best practioes n the 1 [d of intellectual propeérmy enforcément;

1T’ endorsing heyl prad LCE § e iil|l". T 1!tl|?|L'f'llL'|'I[‘l||J.!| ;“\t ! ."\:
() supporting the efforts of intern ional organizations active in the field of
intelleciaal TOPErtY « nlorcement
) assisting non=Farty povernments with d veloping assessments of the
henelits of accession to ACTA; and
(1) adopting is own rules of procedure
Durine formal AC LA negotigations, negotiating partners ||'.i|;'||l like to consider the
following items relating to the establishment of the Council

Composition

It is recommended that the Council be comprised of senior-level officials from each
of the Parties 1o the Agreement. This would presumably 1 lude current negotiating
partners (provided that they become Parties when the Agreement enters into force),

and all future Parties acceding to the Agreement

Negotiating partners may also wish to consider how best to coordinate issues
among a larger Council, It is noted that the number of Partigs may increase
significantly, as accession is granted to additional countries. As such, another
aption might be to appoint a smaller group of Parties to the Council, on either a
permanent or rfotating basis

Frequency of meetings

s s proposed that the Couneil meet in regular session every year, with sessions to
be held at a mutua

. B . 4 1. &

ly-agreed location, Special sessions could also be a possibility.
Location of meetingy:

Negotiating partners may wish to consider where meetings of the Council of Parties
will be held, For example, will meetings be hosted on 4 rotating basis by Parties 1o
the Agrecment, or will these be hosted permanently in gne location?
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¢ mhqg partners may also like to consider the various rules of procedure for the

%ﬂw#ﬁﬂw Council, such as whether the Chair will be selected on a rotating basis,
whether the arder in which Parties serve as Chair will be pre-determined or subject
to the vote of the Council, as well as whether the Chair will be eligible to serve for
more than one term successivels

Fige-Chairs:

1t 15 proposed that the Parties annually select two individuals from Parties to the
Agreement to serve as Viee-Chairs of the Council for one year, to assist in the
. functions of the Chair of the Council, and to serve in this capacity in the Chair’s
i absence.

i
5 Negotiating partners may wish to consider whether individuals from the same
5 gountry as the current Chair will be eligible for selection as Vice-Chair.
Similar tothe considerations regarding the Chair, negotiating partners may also like
‘ toeonsider whether Vice-Chairs will be selected on a rotating basis, whether the
order in whieh Parties serve as Vioe-Chair will be pre-determined or subject to the
i vote of the Commirtee, as well as whether Vice-Chair will be eligible to serve for
| mare than one term successively
ke Seoretarian
b e S , Bz :
s It is propoesed that, similar to the G8, the country that the Chair is selected from
‘; serve the various functions of the Secretariat on an annual basis, such as arranging

and hosting meetings, as well as other mattfers related to the ongoing administration
of the Agreement.

A Decision-making:

,- It1s praposed that decisions of the Council and committees, working groups, and
B ather bodies established under ACTA would be taken by consensus of the Parties,

' gxoept as the Parties may otherwise agree. Negotiating partners might also consider
how to address instances where a decision cannot be arrived at by consensus, for
example. by way of majority vote.

 partners might also consider the possibility of admifting civil society
mﬂﬁ@ﬁ to mestings of the Council as aceredited observers, of
4 Met the involvement of these actors should instead be carried out
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Dispute Settlement

(bieetive

16 resolve implementation issues through oversight by the Committee of Parties

and/or ether co

propose options in due course. In the
roposals and options for dispute settlement

acilitate discussion on this issue at futlre

Renision #1 - Jyne 9, 2008
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section A: Initial Provisions

j_TJ} hecomplesd

section B eneral Befinitions

1 TrryrTert et ™ 4
TCHOET nat a Vi
y o ay a
I TEEIEd S SHenIs
LESh i NEEE & ADTE Ver

WESSUre Inciuges an W, TETL IO, DT SQHRE, rfEqUIrement. OrF praciice:
personmeans erther a natural person ora jurzdieal person;
right helder include

AsSSert g
mars of

bets irr bt
fits: e it

the inteflectual propert;

territory means customs ferritory of a Party and all

- ) 3 J
gy Drade—eiaied 4

TRIPS Agreement means the
|

Rights. contained ' Amnex [ € J A greernent:

WEC means the World Trade Orpanization: and

| radilishiine the Wortd Trade Oroamization,

Minrakesh dgreement |

WTD Agreement means the
domeon April 15, 1994

I + - ar i . P e e [retwieen the P wgi o STV IO
For:greater cortainey, “TRIPS: Agreement”” includes any: waiver i farce betweens the Sartas o 2n
TIPS Ngresment granted iy WO Nembers-imaccordaneewith the WG Agreement.
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R IPAFER: TNTERNATIONAL ENFORCEMENT COOPERATION AND ENFORCEMENT PRACTICES

ussion Dralt / Without Prejudice: Tuly 31 2008

Dy

Spternstionsl PR Enforcement Cooperatio ‘
o Affiom the imponiance of mtemation weration in the context of PR enforcement. including
the investigation anc prosecutior
right holder or ik

ofthe location ol the

rimes regardless

e Improve I ; anti=pl ng fostermg closer
coaperation amo suchas: shared risk
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their faw enforc i &g 1| done in 2 manner
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& ARPIOpPTIALE

GETRSMTn(S
e Providing capacit) teghnic - ing [PE both fe:

i;it‘\-'-'i‘li_“,.‘li g i CLMUcE nese mmlatives could 'ne

unGertalen throug B L My : ¢ glevani mlernationa

arganizations
e Waorkine closely with developing country partzers 1o sirengtnen lneir aomestc legislation, and
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I i i T amd entorcemeni
assisting them improving natienal anfi-counterieiting. anti-pira and enforcement E

Vani echmical asslsiance.

CEpacniies 'Lill'l_-ugg'- sparing Lr E enlorcement besl praclices dand
Enforeement Practices
Bomestic Coordination

w Hromoeting internal ceordinalion and joint action, where appropriate. among ILs gOMEMInet

coordination bodies or oinerrelevant

agencies concerned with PR enforcement througt
mechamsms

e Wiamigining formal or informal mechanisms for consulting with right holders and other relevant
siakenolders topremoie more effective 1PR enforeement action

RF fl:-‘l}'ﬁn"r:l‘:,me-rlf f;_;;;.,:gr; 15e

w Develepios crperlise within demestic law enforeement structures to ensure effective-handling
PIEER matiens. One way. of doing this would be maintaining appropriate specialized authonties

Tor the: mvesiigation and progseculion of PR inftingement cases.




Public Awareness

i i ot ineenocd amone 2overnment officials and the public
o Undertaking measures designed 10 faise awareness AMonE & als e public

" 3 . i G (i he nrablems associated with IPR infringeme

A regarding the impuortance of protecting PR {ie.;the ;\I.Ht'!u‘l!h ~l?fk‘t-““‘~‘ ith IPR infringement, ‘

£ such as health risks. economic damage, and other detrimental effects). L
e |

T,

Risk Memaagement Technigues

s Adopting and sharin setter identifving and targeting for inspection
qhipn“_,i-&; thar.contain counter goods or pirated copyright goods. Such activities

' could include:
() consultations with relevant stakeholders and competent autherities responsible for
[PR enfo 1t to identify and address risks;
(H) vith otl garding significant customs seizures
. erever possible, including international networks;
(c) r Parties on approaches that are developed to provide
12 shipments that could contain counterfeit and pirated
(d) providing that its competent authorities may conduct post-entry examinations of
business records, methods of payment, purchasing contracts, and importers’ internal
eontrols to track illicit Bnancial gains and expose business practices related to
trademark counterfeiting and copyright piracy

Publication of Enforcement Procedures and Practices

» [dentifving publicly the competent authorities for IPR enforcement and eontact points for
assistance to right holders.

* Providing that relevant laws, regulations, procedures, final judicial decisions and general
administrative rulings pertaining to IPR enforcement are in writing. The judicial décisions and
administrative rulings should state the relevant findings of fact and the reasoning or the legal
basis on which the decisions and rulings are based and should be published or made available to
the public {e.g., through the Internet),

; - PLIb“C.i'(_:rr]g information on ns efforts to Prov ide effective enforcement of intellectual property
3 rights in its civil, administrative. and criminal systems, including any statistical information that

the Parly may collect for such purposes
IPR Entorcement Informarion Sharing
» An ACTA Party's sharing of information related to the [IPR enforcement wilh the public 1s

without prejudice to the need to protect investigative technigues, confidential law enforcement
information, and privacy rights,



JAPAN — 1.8 JOINT PROPOSAL

This Doouwmeint Contsias Forsgo Government Joformation to.be dreated a8

U8 CONFIDENTIAL l'-f";l.f.'l LED HANDLING AUTHORIZED!

Brussels, 2369 September 2008

;l APAN — U .S. JOINT PROPOSAL

| A nti-Counterfeiting T rade Agreement
| b}, 5 e

EU proposd (4 jtrr;‘f Ly :_"

I;'L"I'i". ed From: lassification Gu

dated Februar ¥ 8. 2008

1415}

February 8. 201%

* This document must be protected from
unaithorized disclosure, but may be mailed
or transmitted over unclassified e-mail or
fax discussed over unsecured phone lines.
and stored on unclassified compute
systems. It must be stored in g locked or

secured building, reom, o1 cabinet.

JAPAN - U8, JINT PROPOSAL
Whkds frgcawmieant pnlgins F ereign Govorpmeni Information 1o be treated &5
L&, CONFIDVNTIAL MORDIFIFD HANDIANG AUTHORIZE D!




JAPAN - US, JOINT PROPOSAL
Contains Foreign

10 be treated us

HANDLING AUT

Future Neading

provisions
o enforcement of rights,

CHAFTER TWO
LEGAL FRAMEWORK FOR ENFORCEMENT OF INTELLECTUAL P

ROPERTY RIGHTS

Section 1

Civil Enforcement

ARTICLE 2.|

LINIL ENFORCEMENTAVATEABRAR-0F CIVIL-PROCEDURES
1 Each Party shall make available to right holders civil judicial procedures concerning the
enforcement of any intellectual property right. Those procedures shall be fair and equitable and
shall_not_be_unnecessarily complicated or costly, or entail unreasonable time-limits _or
\ unwarranted delay

2 ti-sivi-fudicial-proceedings-concermin

saeh-Party-shall-provide that

I Pary—to-—destitfromanin i ardor—to-provent—infringing—goads—from [ |

‘ SOORRE-nto-the-channols-of-commerce-{Option LS —and- o Provent-thele-expertation}Those

‘ measures, procedy @ - propartionate and dissuasive and shall
| f avold the ereation of barriers to logitimate trade and as-to

he-¢

forcement-of-nteHoetual-property-ighis
Hhave-the-autheriy-to-4

He-an-order-to-a

edies shall also be effective

| Armieis2.2: Danaaes

Each Party shall provide that

(3] 1o civil judicial
shall have
8 ko

holder

——damages adequate 10 compensate for (he acual prejudiceinhesy the i
. Auffered as a result of the infringement’, taking o aceount: all approprate aspy
—

L.Mhn S I the s o it infringement, Hhiages adesuate (o compensate o the infiingsuent shall ot be
Wi & reasonable oyaliy. |

proceedings, its judiolal authorities on application o
the authority to order the infringer who knowingly or with reasan
Snaged.in Infringing activity of intellestual propanty rights to |
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E (e sikspioted caunteriein Ererele kS chiandd be chaneed 1o~ gaods deierpiined (o he eouierfert .
h ! & [ &

neludi £

FOF PUSROSCE OF Hus Section, counler el iredemark gonds [MEans iy B 3l

Ao Tl 15 identical to the trademark vahdly re ;_I:_lLil_l'i 1 TES

& Uredemark tha
I Canndd e QEnguIshed Jn ks

e Bvvner of ahe rsdemik o gquestion under the law of the couptry in

FATeEe ects from such & rademark. and that thereky inlringe !

which the procedures sel oul 1 iz S8GHaH

W nyeked

il e COnsEHE

* Fy plitposes of this Bection, plrated sopyrght goods mewns uny gogds Il pre copies made W)
olihe Aght bolder or person duly suthopzed by e pighs holdgrin e gountey of |
dim'.i_l;.r o indurectly fiom an article where the muking of thi
- Sepymehl Gr b relaied gl under e law of the souniry in

P e ol e P g el U5 B

adlstiun and el are orade

[ Copy would bayve capsinied w1 gem e I

which the proceduges sor gul jn g sechgn e nvaked
i igehiitian of " uounisy” ]
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" - : L 1 t g

" information reguirement is frigzered |

. . | Borities™ should he replaced w ith “eompeient authorities. "]
- [Comment: “cusioms authoritizs” should be

Eac hat the anplication to suspend the release of goods shall
iy shaill provide that the apphicalion ! . 2 e B

appl > i . J sree 18 tereitory and rermdin applicable for a period of not
s r}{ 33'“1__’ it o r the period that the relevant article is protected

: ' Yom the date of applhication, or the perod that the t: e

fmlmm- s r.”'r. - : re Ir2007 valid urder the laws of the COUTtry T_?,k:rs‘_'f
pyright or the relevant trademars tion ) ider

by copyright or T _ o s ohobter

border measures provided for unde

n ol A g s . I £y .'.‘l"-"'.",':’,J'-'?.f,.l!l exit lr'
[Commert: The text should refer 1o “cu ‘

17 i icable, rather than “shall” remiciv
{Compent: The application “shouls . icable, rather than “she rer
applicable. |

v wdraeraph and the ex-officio Article in
[Cammert: There should be parallel » A [his pardagrapi and the ex-officic
respect of free trade zones
,"C'amm'smf' The rightholder should have the apIion of specifying application to cerfain falori ity
A # 1 (i tre i o wihwsos Y ey ST e
rather than all peints; this could be accon ned by including the phrase “unless otherwive
specified by the right holder

f"’:ﬂﬂfmeﬂf. }—lr?(?, rext .=,'.|'.'JrJ F..'."I-.l'l.'_'..".", BTl ¥ Wl flexiomint a deal w ith "'__‘.-""*.-'.-r'- olders whe cley #iet
[HFsue dl'f.'"fl’i‘d" G,Uphs.‘.-,‘;.ﬂ'r.m ar do nof pay their |

[Comment: Ovie year is too long, |

4. The competent authorities
whether they have accepted the applicatio

application, they shall also inform

1 FEds J'_.»:-J!,, ERET I

HIEs have: accepted the

the application

IComment: The application should be migde public. ]

] i

[Comment; The compelent authorities showuld “m
d reasanable period of time. J

¥ ra ¥ f L TYOCI e ) I y
ane every effort” to inform the dpplicant within

[Comment: Ir some efreumsiances, he applicant already knows the period of validity, avnd the
text showuid therefore require that parties “shall ensure the applicant is aware " of the period af

vaiidiry. |

e 5‘. Each Party may alse Brov
g rransit] shipments by which right hoiders may request the competent authorities 1o suspend
ol of goods suspected of mfringing other intellectual property rights.

de procedures for import, export [Option [1S. - | and in-

e < :EW This provision should be deleted. |
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[Commant: This paragraph should be deief d in favor af a broader scope provision, supra.}

"t.IﬁH””(‘-"Hf fhis PROYVISTeR Siteiiie B g alioabile o i XPOrty ‘Jl

[Comment: T he provision iy suscepria s miisinterpretation, and mave detail is therefore
requirad |

woeadures for all TP tnfringement horder

[Comment; This paragrdph cowid I

pEavues [ ng e s

fl ommeni Procedy daced by “mecsyres
ARTICLE 2.7 EX-QFFICI ACTIO
| Hacl Party shall provide that its oustomss authorbies may act upon their own imitiative 1o

aunterfeit ar confusingly similar trademark goods or suspected

suspend the release ol susped ted

11i1';11:'u|- L-|||l.1L51.t }.L'.'\l. with respect 1o -.m_.-.-u'lu'- £ -1|||||!'I.! L '_:-r.--u! LIS OF N ln:ul.-.![| _L_!il\iil',

neluding suspecied counterieit or | anfusingly similar trademark goonds or suspected pirated
Lopyiighl gonds admitted t, withdrawn from, o localed in [vee rade Zones ki ":"é'f:i!f I Each
Party shall endeaver to provide i1s custom: suthorities the same authority as the foregoing
pravision of this Arti le In respect ol in-transi gands that are suspecied counterfagit ol

t'lllll.tI-:i.ll_L_i_l‘_'. glmiilar trademark goods Or Suspecle il |'—||.|‘.L'-| Copyrigh Lu_uml-. |

1“. opimerl: Cfree trade Z0RES shoild be defined /
[Camment: Earlier commenlys re (e lerms o nfusinely similar’ and “exporis’ are applicable
herel

.“ qamiment .]rtf”“:fﬂrlh'fli‘ r',‘\.l'.iil"rh'r H'h'r::'al'l be JL-,'ff"fll"l".".l”’i'\"-".'-'l ahuse of auiRority
alternatively, Customs afficials shoyld “reasonahl) helieve "' thai the goods dre suspecied (o

mfvinge; alternatively, Customs officials should "reasonaily suspecl {

[Camment: Application 1o in-transit goods should be permissive. |

4 Each Party may alse provide that its customs authorities may act, upon their own
IRt aiive, Lo '_-_-,I.]5t|n__‘|.'|u,] the 1L'-|CE‘t'JL.' af Eiul\'!!-', ‘-pl]:-_.ih..[l\'n.] of mh .l1'1'=_'_',il.l_|__'_ ather lILh'“l'.".'lI.l'.ll L'!inl‘n.'.'H‘\

fighis,
.“. amend: This Provision shauld be deleted. |
ARTICLE 2.8 PROVIBION OF INEORMATION FROM RIGHT HOLDER

: |.'-m;|ll .[‘ﬂﬂ‘f’ shall parmit right holders (o supply the campetent authorities tfarmalion 1o
BRSINt b n taking hovder measures provided for under this Section, Hach Paty may authorize
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26 0or 2.7, whether the suspecied infringing

me a determination W

fer to loun

[Comment: The language should refe
JAPAN — U.S. JOINT PROPOSAL

This Daoumem Contsine For £ ynet Inforsnais
LS. CONFIDENTIAL MODIF LING AUTHGRIZED"




. JAPAN - U.S. JOINT PROPOSAL Gt
ment Contains Foreign Government Information to be treated as Ly
NTIAL MODIFIED HANDLING AUTHORIZED*

- A footnote along the lines of TRIPs Article 4 1¢5) should be included.]

w; Language from TRIPs A wicle 55 may clarify this provision. |

EM@E Including "competent authorities” in the definitions section could clarify that
competent authorities includes judicial authorities. |

fCemmenz Including a reference to “where applicable, upon request” would be appropriate 10
veflect judicial systems where determinations are Ir iggered by requests.|

[Comment: Parties should consider whether to define “infringement".]
e ARTICLE 2.11: REMEDIES

1. Each Party shall autherize its competent authorities to impose penalties in connection
with the importation and :.xp{}rtatmn of goods following a determination under Article 2.10 that

the goods are infringing.®
[Comment: The term “damages” is a more appropriate concept than “penalties.”
[Comment; The point about exports, above, is applicable here.]

[Comment: An opening article to describe the areas of intervention would clarify these
provisions.]

= [ﬂammem The provision should require each party to introduce penalties in cases of violation.
Rk Penalties should be effective, proportionate, and dissuasive. |

e

=l

7

Pt Eﬂmem In-transit goods are not included, which creates confusion as to whether remedies

m generally are available in respect of infringing in-transit goods. Changing the order of
b £ Wﬂp}w 1 and 2 to eliminate the confusion was proposed.]

¥ -2,,‘ E Eﬂﬁh Paﬂ:y shall provide that goods that have been forfeited as infringing following a
 @etermination under Article 2.10 shall be destroyed, except in exceptional circumstances.

1he reference to forfeiture should be forfeiture “to the state.'']

i ild be an option to compel the imparter to pay for the casts of destruction,
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) { #sminal Enforcement

[T be completod |

Seclion 4, \rn-upl Reguirements Kol dbed to Information Techpoltgy

and Tnternet Dasteibution

[To be completed)

CHAPTER THREY

INTERNATIONAL COOPERATION

| To be completed)

CHAPTER FOUR
ENFORCEMENT PRACTICRS

[T be completed)
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INITIAL PROVISIONS AND DEFINITIONS

o Sal T EPgLr - .
Section A: Imitial Provisions

R ————

HAFTER ["\\_‘. 0
LEGAL FRAMEWORK FOR ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

section 1: Civil Enforcement

ATED)

Section 2: Border Measures
[CIRCULATED]

Section 3: Criminal Enforcement

ARTICLE 2.]14: TRADEMARK COUNTERFEITING AND COPYRIGH ['OR RELATED RIGHTS PIRACY

L. Each Party shall provide for criminal procedures and penalties to be applied at least in
cases of willful trademark counterfeiting [Option J:, trad
confusingly similar trademark goods) or copyrigl

1ght or related rights piracy on a commercial
seale.” Willful copyright or related rights piracy on a commercial scale includes:

emark infringement caused by

(a) significant willful copyright or rel
indirect motivation of financial gain: and

o
il

ated rights infringements that have no direct or

(b)  willful copyright or related rights infringements for purposes of commercial

e

! Each Party shall treat willful Imporiat
similar trademark fands|
uniawful activities subjec
1o exportation of pirnted

10n or exportation of counterfeit trademark goeds [Option I: canfiisingly
or pirated capyright goods [Option Iz, in accordance with its laws and regulations, ]| ag
Lioeriminal penalties under this Aricle. A Party may comply with its obliganon relating
copyright poods through its measures conceming distmbution.

Nﬁgu_lii.lnr's note: Definitions of “counterfeii tradeimark goods” and “pirate
foomotes S and 4 of Section 2 (Bo

d copyright goods™ provided forin
rder Measures) should be used as cont

ex1 for this Section,
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(b)

(©)

(d)
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advantage or private {inancial gain,’

Further to paragraph 1, each Party shall provide:

penalties that include sentences-of imprisonment as well as monetary fines
sufficiently high to provide a deterrent to future acts of infringement, consistent
with a policy of removing the monetary incentive of the infringer;”

that its judicial authorities shall have the authority to order the seizure of
Option [, confusingly similar trademark

suspected counterfent trademark goods

spads] or pirated copvright goods, any related materials and implements used in

nse. any documentary evidence relevant to the

I: other] assets derived from or obtained, directly
or indirect ging activity ' Each Party shall provide that such
orders need not individually identify the items that are subject to seizure, so long

the commi

alleged of

+ v o -~
fense, and an
1

L

v, through
.

as they fall within specified categories in the relevant order.

[ have the authority to order the forfeiture of the

i, directly or indirectly, through the infringing

that its iudicial autherities sha
ssets denived from or obtatr

activity; and

rities shall [Option J: have the authonty

- competent autho

that its judicial or ot
to] [Option US:, except in exceptional cases,] order:

(i) the forfeiture and destruction of all counterfeit trademark goods

[Option J:, confusingly similar trademark goods] or pirated copyright
goods [Option US:, and any articles consisting of a counterfeit mark]; and

(i)  the forfeiture [Option J: and] [Option US: or] destruction of materials and
implements that have been used in the creation of counterfeit trademark
goods [Option J:, confusingly similar trademark goods] or pirate

~ For purpases of this [Agreement), financial gain includes the receipt or expeciation of receipt of anything of

value,

= o, g x - 2 . . : ] o - o
{Option US:" Negotiator’s Note: Consistent with Article 2.14.2(a), 4 provision will be included in the Enforcement
ces Section of this Agreement providing thal each Party shall encourage its competent autherities to impose
] i rel s 1 - -‘ ~ . . - v -
penalties al levels sufficient to provide a deterrent to future infringements, including imposition of actual terms of
impriscnment. |

Each Party may provide that its Judicial authorities have the authority to order the seizure of assets the value of

metivity,

which comesponds 1o that of such assets derived from or obtained, directly or indirectly, through the infringing

; "Eltﬂl 7 . CEL L ek At
w whichy Party may provide that its Judicial authorities have the authority to order the forfeiture of assets the vahie of
I sorrespands 1o thin of sich assets derived from or oblained, directly or indirectly, through the infringing

Lad
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counterfeit trademark goods,

[Option J: Each Party 5 i ; :
R i pirated copyright goods that have been

B vern i cavntlar tredema
CORTUSIAZIY SAUNTHAD Tauilidd

forfeited under this subj

subparagrn (1} and (1) above; be dA1sposed 0 outside the channels of

yshall. if not destroyed in accordance with

o = H=a - e
re and destruction under

L 4 e
compensation of any kind to the defendant.

thins
SUOPAL

[Option I: Eacl
cases of wallful importation
towhich-a mark; which is i
trademark redistered in a Party i1 :
similar to such a trademark. has been ap
senieas for which such trademark is registered or good

goeds or services.]

SETVICes. or which is eoniusingly

and 1s intenaed 100 used on either e Soods or

to such

%
(im]

o P S L | T
SEMVICES contusmatly simiiar

[Opiion US: E
even absent willful tradem
of knowing twafficking in:

and penaillies 1o be applied,

(a) counterfent labels affixed to; enclosing, or accompanying, or designed 1o be
at el 4 Jme .y o - v the £iA11 1
ailixed to, enclese, or accompany the following:

(i) a phonogram,
(1) a copy of a comput

1 m or other literary work.
(1) acopyofa motion picture or other audiovisual work,
{iv) documentation or packaging for such items:; and

(b) counterfeit documentation or packaging for items of the type described in
subparagraph (a); and

(c) tlicit labels” affixed to. enclosing, or accompanying, or designed to be affixed to,
enclose, or accompany items of the type described in subparagraph (a).)

FES

‘_Fﬁt prmposes of this Section, the term illicit label shall mean a genuine certificate, licensing docuimenl, registration
le_l‘l. or simila la,bll.'i_ing component that ix used by the right holder 1o verify that an item described in subparagraph
{l_} i ot m.mfen or infringing of any copyright, and that is, without the authorization of the copvrizht owaer,
m“{mm‘w for distribution not in connection with the copy, phonorecord, or work of visual ar to which
mmﬁl Fomponcal was intended 10 be affixed by the respective right holder
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PEARTICLE 2.16: UNAUTHORIZED CAMCORD!

Each Party shail provide for
accordance with its laws and regular

[Option US: uses an audio _ rec

everameat Information 1 be trested as

oCedures and penalties to be applied [Option J: in
¥ person who, without authorization of the
al work. knowingly
1

smit or make] [Option J: makes] a copy

CIure Or other audiovisa

of [Option J-, or transmits to the p icture or other audiovisual work, or any part
. thereof, from a performance tion picture or other audiovisual work in a motion picture

exhibition f&Cﬂl[j. apen to t

ARTICLE 217+ Ex OFrFr

Each Party shall pr competent] authorities may act upon their own
initiative to mitiate [Opti iption US: legal action] with respect to the

criminal offenses describy

Section 4: Special Kegu) t« Related to Rights Management Technology

the Internet

CHAPTER THRE?

INTERNATIONAL COOPERATION

CHAPTER FOUR
ENFORCEMENT PRACTICES

[TO BE COMPLETED]

CHAPTER FIVE
INSTITUTIONAL ARRANGEMENTS

[TO BE COMPLETED]

CHAPTER SIX
FINAL PROVISIONS
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