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Being in the right is no guarantee of obtaining satisfaction
Following a reprimand by a Dutch court, the European Patent Office strikes back
Berlin - A Court of Appeal in the Netherlands has ordered the European Patent Office (EPO) to
engage in collective bargaining with the Staff Union. In addition to this, the EPO is required to
cease blocking emails from staff representatives and to desist from threatening Staff Union
activists with disciplinary measures. With this development, the conflict between EPO staff and
the President Battistelli has reached a new level of intensity. The Appeal Court (“Gerechtshof”)
in the Hague has officially declared that the EPO violated the fundamental rights of its staff. The
Staff Union known as “SUEPO” had no means of legal redress available to it.
The judgment opens up a new chapter of legal history because until now it was generally
accepted that the EPO, as an international organisation, enjoyed immunity from the jurisdiction
of national courts. Battistelli consistently emphasised this, in particular in connection with the
reforms which he has been implementing in the Office during the last few years. He claimed
that he wanted to do away with long-standing privileges enjoyed by staff and that he had the
support of the representatives of the 38 member states of the Organisation. Staff
representatives and Union activists, however, complained that the changes led to restrictions
of their fundamental rights, for example with respect to Union activities and industrial action.
The headquarters of the EPO are in Munich and it also has large sub-offices in Berlin, Vienna
and the Hague.
“It was quite an unusual decision”, the attorney representing the Staff Union, Prof. Liesbeth
Zegveld, says about the judgment. “The EPO had, however, behaved badly because it did not
recognise SUEPO as a social partner”. The EPO management on the other hand rejects the
judgment of the Appeal Court as an encroachment. The judges had “decided not to respect the
fundamental principle of immunity” wrote the EPO President in a Communiqué to his staff.
“This judgement is neither legally admissible nor practically enforceable”.
In order to ensure that its point of view prevailed, it would appear that the EPO Administration
brought pressure to bear on the Dutch authorities. A spokesperson for the Dutch Ministry of
External Affairs confirmed this version of events in response to a query from the Süddeutsche
Zeitung. The Dutch Government now takes the position that although the EPO is not immune
from the jurisdiction of the courts in its conflict with the Staff Union, it nevertheless enjoys
immunity from execution of the judgment. The Ministry of Justice ordered the Court Bailiff not
to proceed with the execution. “The Ministry of External Affairs has confirmed to us that the
judgment failed to take account of the international legal obligations of the [Dutch] State”, said
the EPO press officer, Rainer Osterwalder.
What will happen next is unclear. On one hand, the EPO may refer the matter to the next
instance, the Supreme Court of the Netherlands. On the other hand, SUEPO attorney Liesbeth
Zegveld is currently considering taking legal action against the [Dutch] State which, in her
opinion, is obstructing its own justice system. It is possible that a similar lawsuit could succeed
before the German courts.
"The European states, including Germany, should never have ratified the Convention relating to
the European Patent Office," says Siegfried Broß, a former judge of the German Constitutional
Court, "because it places the fundamental and human rights of EPO employees at the
disposition of the Office Administration.”

